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WHEN SILENCE GIVES CONSENT 

In general, the courts have held that the maxim "silence gives 
consent" is not a part of the law of contract. Thus where an offer 
was made by an oral request to renew certain insurance policies, the 
request being a part of a conversation on other subjects, it was held 
that the mere silence of the insurance agent was no acceptance, even 
though the offeror so understood it. 1 There was no evidence that the 
agent heard the request. The court said: "Instead of silence being 
evidence of an agreement to do the thing requested, it is evidence, 
either that the question was not heard, or that it was not intended to 
comply with the request." 2 

It has been held that silence will not operate as the acceptance of an 
offer even though the offeror expressly states that it shall so operate. 3 
This rule is not at all objectionable in cases where the offeree remained 
silent with no intent to accept and where the circumstances did not 
make such conduct unreasonable. It may well be criticised, however, 
when the offeree took the offeror at his word, intentionally used the 
specified mode of acceptance, and now tries to hold the offeror to a 
contract. 4 

In the case of Cole-Mclntyre-Norfleet Co. v. Holloway (1919, 
Tenn.)2i4 S. W. 817, it was held that silence for an unreasonable time 
operated as an acceptance of an offer. On March 26, 1917, the Com- 
pany's traveling salesman solicited and received a written order for 
50 barrels of meal at Holloway's country store, the order expressly 
stating that the salesman had no power to make a contract and that the 
order should not be binding until accepted by the seller at its own 
office. The meal was to be ordered out by the buyer by July 31, or 
storage was to be charged thereafter. From the court's statement it 
may be presumed that this order was received by the seller, but it said 
and did nothing in consequence thereof until two months later when 



1 Royal Insurance Co. v. Bcatty (1888) 119 Pa. 6, 12 Atl. 607. To the same 
effect see Rutledge v. Greenwood (1806, S. C.) 2 Desaus. 389; Carnahan Mfg. 
Co. v. Beebe Co. (1916) 80 Ore. 124, 156 Pac. 584; Grice v. Noble (1886) 59 
Mich. 515, 26 N. W. 688; Raysor v. Berkeley Co. (1886) 26 S. C. 610, 2 S. E. 119. 

' Royal Insurance Co. v. Beatty, supra, 10. In Titcomb v. United States 
(1878) 14 Ct. CI. 263, the claimant proposed an important modification in an 
existing contract. The court said : "the law does not readily infer that the 
defendants intended to assent from their mere silence. It was not incumbent 
on the agents of the government to speak when these proposed changes were 
requested. Silence was more compatible with the presumption that they refused 
to yield to claimant's solicitation than that they voluntarily assented." 

3 Prescott v. Jones (1898) 69 N. H. 305, 41 Atl. 352; Felthouse v. Bindley 
(1862) 11 C. B. (N. S.) 868. The latter case can easily be distinguished, how- 
ever. 

* See Offer and Acceptance and Some of the Resulting Legal Relations (1917) 
26 Yale Law Journal, 200. 
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the buyer asked for the meal to be shipped. At that time it notified 
him that the order was rejected. War had been declared in the mean- 
time and prices had risen. The seller might easily have notified the 
buyer earlier of its rejection and the buyer might as easily have made 
earlier inquiry. It was held that the seller's delay in informing the 
buyer was unreasonable and that it operated as an acceptance of the 
order. 

It is doubtful whether the decision should be approved, admitting 
the case to be close to the border line. Although the court says that 
the company had a "duty to speak," it is clear that there was no such 
duty in the sense that damages could be collected for not fulfilling it. 
It may have been unreasonable and unfair not to speak, however, thus 
justifying the court in holding that failure to speak would operate as 
acceptance. 5 

It has been so held in several classes of cases, under somewhat 
different circumstances. Thus, where the offeree has received benefits 
at the hands of the offeror, knowing that the latter expected pay, and 
has himself done some act necessary to the enjoyment of the benefits, 
this act plus his failure to reject are held to be an acceptance. It is 
on this principle that persons who receive and read periodicals for 
which they have not subscribed are sometimes held bound to pay the 
subscription price. 6 

Where the offeree has received goods offered for sale on certain 
terms, the goods having been sent at his request or because of some 
previous dealings making it reasonable to send them, his retention of 
the goods and his failure to notify the offeror of his rejection operate 
as acceptance. 7 This rule has been followed in some cases, in spite of 
the fact that the offeror specified a particular mode of acceptance and 
this mode was not used. 8 

Silence by an offeree, plus the receipt of benefits conferred by the 
offeror, may operate as an acceptance and a promise, even though the 
offeree has himself done no operative or evidential act. There need 
be no request for such benefits, but the offeree must know or have 



'"Assent may be by acts as well as words, and by silence, where a party is 
fairly bound to speak if he dissents, as well as by speech itself." Preston v. 
Amer. Linen Co. (1876) 119 Mass. 400. 

'Austin v. Burge (1911) 156 Mo. App. 286, 137 S. W. 618 (subscriber ordered 
paper stopped, but he continued to read it when it came) ; Fogg v. Portsmouth 
Atheneum (1862) 44 N. H. 115 (same, with several express repudiations of 
liability). 

7 Hobbs v. Massasoit Whip Co. (1893) 158 Mass. 194, 33 N. E. 495; Place v. 
Mcllvain (1868) 38 N. Y. 96. See also Batcheller v. Whittier (1910) 12 Cal. 
App. 262, 107 Pac. 141 (services rendered as attorney). 

* Wheeler v. Klaholt (1901) 178 Mass. 141, 59 N. E. 756; Evans Piano Co. v. 
Tully (1917) 116 Miss. 267, 76 So. 833. In these cases one mode of acceptance 
was specified and the only specified alternative was rejection. See adverse com- 
ment in ( 1918) 27 Yale Law Journal, 561. 
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reason to know that the benefits are being offered to him with the 
expectation of pay and under circumstances such that it would be 
easy to reject the benefits.' 

If an acceptance is too late to be operative as such, but is not so late 
as to be quite beyond the realm of reasonable doubt, there is some 
authority that the ensuing silence of the offeror will operate to com- 
plete the contract. 10 

All of the foregoing cases can be distinguished from the instant 
case. In it there has been no enjoyment of benefits by the offeree, 
there has been no wrongful retention of goods sent, and it is not a case 
of a late acceptance silently acquiesced in. If silence is to operate as 
acceptance here it must be chiefly because of the one fact that the 
seller itself solicited the order through its salesman and specified its 
terms. This particular fact has been considered in a rather large 
class of cases. Where an application has been made for an insurance 
policy, accompanied by the premium, it has been intimated that unrea- 
sonable delay in considering the application may operate as an accept- 
ance if the application is one that would have been accepted had it 
been considered. 11 The general rule, however, is that such delay is in 
itself no acceptance. 12 These cases are like the principal case in that 
the agents of the company solicit the application, and it is expressly 
provided that there is to be no contract until acceptance at the home 



'In Day v. Caton (1876) 119 Mass. 513, the defendant was compelled to pay 
for a party wall. The court said : "The maxim, Qui tacet consentire videtur, is 
to be construed indeed as applying only to those cases where the circumstances 
are such that a party is fairly called upon either to deny or admit his liability. 
But if silence may be interpreted as assent where a proposition is made to one 
which he is bound to deny or admit, so also it may be if he is silent in the face 
of facts which fairly call upon him to speak." In Taylor v. Dexter Engine Co. 
(1888) 146 Mass. 613, 16 N. E. 462, the defendant's engine was in the plaintiff's 
basement, having been lawfully placed there by a tenant who has since vacated. 
The plaintiff notified the defendant that if the engine were not removed by a 
certain day there would be a fixed charge per day. The defendant failed to 
remove the engine for some days. The court held the defendant bound to pay 
(the exact amount not appearing). In these two cases the duty enforced might 
be regarded as quasi-contractual, but the court seems not to have so regarded it. 

"See Phillips v. Moor (1880) 71 Me. 78; Morrell v. Studd [1913] 2 Ch. 648 
(In both of these cases there was evidence other than mere silence that the 
offeror assented to the belated acceptance). This rule is adopted in the German 
Civ. Code, sec. 149; Jap. Civ. Code, Art. 522; and in Swiss Code Oblig, sec. 5, 
in case the acceptance was started on time but was delayed thereafter. Contra: 
Maclay v. Harvey (1878) 90 111. 525; Ferrier v. Storer (1884) 63 Iowa, 484 
19 N. W. 288. 

"Dormon v. Connecticut F. I. Co. (1914) 41 Okla. 509, 139 Pac. 262; North- 
western Mut. L. I. Co. v. Neafus (1911) 145 Ky. 563, 140 S. W. 1026. In both 
cases, however, it was held that there was no contract. 

"Alabama G. L. Ins. Co. v. Mayes (1878) 61 Ala. 163; Misselhom v. Mutual 
etc. Ass'n (1887, C. C. E. D. Mo.) 30 Fed. 545; Van Arsdale v. Young (1908) 
21 Okla. 151, 95 Pac. 778. 
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office. In such cases, however, the company still has important mat- 
ters of policy to pass upon, and both parties anticipate that acceptance 
is to be indicated in one particular mode — by the execution and deliv- 
ery of a formal insurance policy. 

One other class of cases deserves passing mention. Where an 
unsettled running account exists between two persons, if one sends to 
the other a statement of the account it is generally held that retention 
of this by the other party without any expressed objection will render 
the amount an account stated. 13 It seems, however, that silence here 
operates rather as an evidential than an operative fact. It is a rebut- 
table admission against interest, not the conclusive acceptance of an 
offer. 14 

At the very best, the decision of the Tennessee court must be 
regarded as of doubtful correctness. The acceptance of an offer may 
consist of a mere forbearance to act, if such forbearance is definitely 
specified as the consideration as well as the mode of acceptance ; 15 but 
in this case it was not so specified and silence was not the desired con- 
sideration. The offer was to make a bilateral contract and a return 
promise was necessary. The court leaves to mere inference even the 
fact that the order ever reached the offeree. No entry of the order 
in its books or other overt act in its own office is alleged. There is 
nothing other than continued silence to show that the offeree intended 
to accept, and nothing to show that the offeror was misled by the 
silence. The offeror suffered no loss other than the disappointment 
due to the failure to accept his order. 16 

On the petition for a rehearing the court suggests that the parties 
had had previous dealings with each other. There is nothing to indi- 
cate the form of these previous dealings. If the plaintiff should estab- 
lish that these two parties had previously acted as if silence were an 
acceptance and had always sent a notice in case of rejection, or if he 
should establish that such was the general custom of business men in 
the community, the court would be justified in holding that a contract 
was made. But, in the absence of such a showing, it is believed that 
silence alone is hardly sufficient evidence of the offeree's actual assent 
and there is hardly sufficient reason to hold him bound by estoppel. 

A. L. C. 



13 See notes in 29 L. R. A. (N.S.) 335, L. R. A. 1917C 448. 

"See JViggins v. Burkham (1869, U. S.) 10 Wall. 129; State v. Illinois Cent. 
R. R. (1910) 246 111. 188, 241, 92 N. E. 814; Dodge v. Brown (1914) 74 W. Va. 
466, 82 S. E. 262. 

"See Strong v. Sheffield (1895) 144 N. Y. 392, 39 N. E. 330; Miles v. New 
Zealand Alford Est. Co. (1886) 32 Ch. D. 266 (Bowen's opinion) ; and other 
cases dealing with forbearance as a consideration. 

M The court suggests that the goods ordered were perishable, but this is wholly 
misleading. If any goods were perishing because of the offeree's silence and 
delay they were the offeree's own goods, not the offeror's. 



